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School board rules for the Cleveland, Ohio, and the 
Chesterfield Counti* Virginia, dist^cts required pregnant teachers 
to take unpaid sateruity leave five aonths and four sonths 
respectively before expected childbirth. A late for eligibility for 
return to work was also arbitrarily set. This paaphlet contains the 
entire official text of the Supreae Court opinion vhich struck dovn 
these rules as being unconstitutional. (JF) 
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SUPKEME COUHT OF THE UNITED STATES 



CLF.VELAXD BOARD OF EDUCATION ct 
LaFLEUR ct au 

CRirrroRARf to tiik ukitkd statbh couitr of appkal8 for 

THE SIXTH CIRCUIT 

Xo. 72-777. Anniwl Ortolicr 15. I97:j— IVridH Jnniwr>' 21, I974» 

Pmnwnt public school toacliow broudit thrw actiorui under 42 
U. S* C. $10^ rluillcneini; flir coit«titiitionnlity of mnmlnton* 
mntrrnity l«ivc nilw of the Clwdnnd, Ohio (No. 72-777), nnd 
Chwicrficid County, Vinrinli (No. 72-1129), School Boawk 
The Oc\-chind nilc mtuim n prrpinnt itchool tcnchcr to Jako 
unpaid nuifemily leave five montltii liefore the expectwl ehildhirth, 
with leave appliration to lie nude nt lent^t two weeloi before her 
departure. Eliiribilily to return to work w not accorded until 
tlw ne^ re»ct)Inr *U'mc*tter after her child w three njonthir old. 
Tlio ChcRterfield County rule requires the teacher to leave work 
at least four montlu>, and to Rive notice at least fix months, before 
the anticipated childbirth. Re-cmpIoymcnt is p;tiamnteed no later 
tlmn the first dny of the Hchuol year after the date she k declared 
ro-eligible*. Both HchemcH require a ph>'sician'g ccrtificato of 
ph>'sic:il fitnesfii prior to the tcachcr'i< return. Each Court of 
Appeal reversed the court below, one holding the Chesterfield 
County maternity leave rule constitutional, the other holding the 
Cleveland nde uncom^tilutional. Held: 

1. The mandatory termination provisions of both maternity 
rules violate the Due Process Clause of the Fourteenth Amend- 
ment. Pp. 6-16. 

(a) The arbitrnr>- cutoff dates (which obviously come at 
different times of the school year for different teachers) have no 
valid relationship to the State's interest in preserving continuity 

♦Together with No. 72-1129, Cohen v. Chesterfield County School 
Board ct al,, on corlioniri to the United States Court of Appeals for 
the Fourth Circuit. 
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of instruction, ns long ok the tcnchcr is rtquirrd to ipvc sub- 
stantial ]id\*nncc noticv that she ts prrsnant. Pp. &-10. 

(b) The challenffcd pro\*i5ions arc \iotetivc of due process 
innce the>' create a conchirive presumption that c\'er>' teacher 
who is four or five montlis pregnant is physically incapable of 
continuing her dutici^, whereas any such tcaehcr*s ability to con* 
tinuo past a fixed pregnane}' period is an indt\idual matter; and 
the school bairds* administrative convenience alone cannot suflice 
to \7ilidatc the arbitrar>' rules. Pp. 10-15. 

2, The Cle\Thnd three-month return provision also violates due 
process, being botli arbitrao' and irrational. It creates an irre- 
buttable presumption tliat the mother (whose good health n>ust 
bo medically certified) is not fit to resume work, and it is not 
germane to maintaining continuity of instruction, as tlie precise 
point a child will reach tlie relevant age will occur at a diflfercnt 
time tlirougliout the sclioo! year for each teacher. Pp. 15-10. 

3. The Cliusterfield County return rule, which is free of any 
unnccessnr)' presumption, comports with due process requirements. 
Pp. 17-18. 

No. 72-777, 405 F. 2d 1184, affirmed; No. 72-1129, 474 F. 2d 395, 
reversed and remanded. 

Stewart, J.^ delivered tlie opinion of the Court, in wliicli Brkn- 
NAN, White, Maiishau., and Buckmun, JJ., joined. Douglas, 
iK, concurred in tlte result. Powkll, J., filed m opinion concnrring 
in the result. Rehnquist, J., filed a disscnthig opinion, in which 
BuRGERi C. J.| joined. 
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N0TICI5 : Thiii opIoloD U mbjfct to forauil rrrUloii tHTort imbllcftttott 
to the prtUmtn^rr prlttt ot the VnUfd HiMien Heportt* Hetden «re re- 
ooMtM to Doiify tlie K^rtff of tvcinlooii* Hatirpine Cotttt of the 
UDltMl SutM, WAftliioirtom D.C, 30543. of tjrpompblail or otber 
' foriDAl f rrorn, io order that corrfcUoos majr be nuiuf before the prc- 
Ui&lttmrj prtfit itoe« to preu. 

SUPREME COURT OF THE UNITED STATES 



Nos. 72-777 and 72-1129 



Cleveland Board cf Education 

et al, Petitioners, 
72-777 v. 

Jo Carol LaFleur et al. 

Susan Cohen, Petitioner, 
72-1129 v. 
Chesterfield County School 
Board et al. 



On Writ of Certiorari to 
the United States Court 
of Appeals for the 
Sixth Circuit. 

On Writ of * Certiorari to 
the United States Court 
of Appeals for the 
Fourth Circuit. 



[January 21, 1974] 

Mk. Justice Stewart delivered tlie opinion of tlie 
Court. 

The respondents in No. 72-777 and the petitioner in 
No. 72-1129 are female public school teachers. During 
the 1970-1971 school year, each informed her local school 
board that she was pregnant; each was compelled by a 
mandatory maternity leave rule to quii her job witliout 
pay several months before the expected birth of lier 
child. These cases call upon us to decide the consti- 
tutionality of the school boards' rules. 

I 

Jo Carol LaFleur and Ann Elizabeth Nelson, the 
respondents in No. 72-777, are junior high school teachers 
employed by the Board of Education of Cleveland, Ohio. 
Pursuant to a rule first adopted in 1952, the school board 
requires every pregnant school teacher to take a maternity 
leave without pay, beginning five months before the 
expected birth of her child. Application for such leave 
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inu4 be made no later than two weeks prior to the date 
of departure* A teacher on jnaternity leave is not allowed 
to return to work until the beginning of the next regular 
Hchool semester which follows the date when her child 
attains the age of three months. A doctor's certificate 
attesting to the health of the teacher is a prerequisite 
to return; an additional physical exaniination may he re* 
quired. The teacher on maternity leave is not promised 
re-eniployment after the birth of the child; she is merely 
given priority in reassignment to a position for which 
she is qualified. Failure to comply with the mandatory 
maternity leave provisions is grounds for dismissal.* 

*Tlic Cleveland nile provides: 
''Any married toiirher who becomes i^regnniit nnd who desires to 
return to the cmplo}' of the Board at a future date may bo granted 
a mat emit}' leave of absence without pay. 

"APPLICATION. A mnteniity leave of absence shall be effective 
not less than five (o) months before the expected date of the normal 
birth of the child. Application for such leave shall be forwarded 
to the Superintendent at least two (2) weeks before the effeetivc 
date of the leave of absowe, A leave of absence without pay shall 
bo granted by the Sujierintendcnt for a period not to exceed two (2) 
years, y 

''REASSIGNMENT. A teacher may return to service from mater- 
nity leave not earlier than the beginmng of the regular school semes- 
ter which follows the child's ago of three (S) months. In unusual 
circumstances, exceptions to this requirement may be made by the 
Superintendent with the aj^provjtl of the Board. Written" request 
for return to service from maternity leave must reach the Super- 
intendent at least six (G) weeks jirior to the beginning of the semes- 
ter when the teacher expects to resume teaching and shall be 
aeeorapanicd by a doctor's certificate stating the health and physical 
condition of the teacher. The Superintendent may require an addi- 
tional physical examination. i 

'^Wiien a teacher qnah'fies to return from maternity leave, she shall 
have priority in reassignment to a vacancy for which she is quali- 
fied under her certificate, but she shall not have prior claim to the 
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Xcitlier Mrs. LnFlour nor Mrs. Xclsoii wishocl to take 
an unpaid maternity leave; each want^ to continue 
toaehinK until the end of the school year.- Because of 
the mandator}' maternity leave rule, however, each was 
required to leave her job in March of 1971/ The two 
women then filed separate suits in the United States 
District Court for the Northern District of Ohio under 
42 U. S. C. § 1983, challenging the constitutionality of 
the niaternity leave rule. 'The District Court tried the 
cases .together, and rejected the plaintiffs' arguments. 
320 F. Supp. 1208. A divided panel of the United States 
Court of Appeals for the Sixth Circuit reversed, finding 
the Cleveland rules in violation of the Equal Protection 
Clause of the Fourteenth Amendment.' 405 F. 2d 1184. 

The petitioner in No. 72-1129, Susan Cohen, was em- 
ployed by the School Board of Chesterfield County, 

exact, position she hold before the lonvo of absence became effect ive. 
"A teacher's failure to follow the above rules for matcrmty leave 
of absence shall be comtrued as termmation of contract oras groujids 
for dismmal/* (Emphasis original.) 

- Mrs. LiFlenr's child was horn on .Inly 2S, 1971 ; Mrs. Nelson'.s 
child was born during; August of that year. 

^Effective February 1, 1071, the Cleveland regulation was amended 
to provide that only teachers with one year of continuous service 
qualified for maternity leave; teachers with less than one year were 
required to resign at the beginning of the fifth month of pregnancy. 
Since Mrs. Nelson had less than a year of service at the time she 
notified her principal that she was pregnant, the school board 
originally required her to resign her leaching position. The school 
board has since conceded that the February 1 amendment did not 
apply to Mrs. Nelson, .since it was enacted after her contract of 
employment was executed. Pursuant to that concession, the board 
has placed Mrs. Nelson, like Mrs. LaFleur, on mandatory leave. 

Chief Judge Phillips filed a separate opinion, dissenting in part 
and concurring in part. He felt that the portion of the challenged 
regulation requiring maternity leave at the beginning of the fifth 
month of pregnancy was constitutional; he agreed with thu majority, 
however, that the three months post-delivery waiting period before 
becoming eligible to return to teaching was unconstitutional. 



i 
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Virginia. That school boanl's inatcrnity Icavo rogulatioti 
requires that a pregnant Icaclier leave work at leiust four 
niontlis prior to the expected birth of her child. Notice 
in writing must be given to the school board at least 
six months prior to the expected l>irth date. A teacher 
on maternity leave is declared re-eligible for employment 
when she subnuts written notice from a physician that 
she is physically fit for re-en^ployment, ami when slie 
can give assurances that care of the child will cause 
minimal interferences with her job responsibilities. The 
teacher is guaranteed re-employment no later than the 
first day of the scUool year following the date upon which 
she is declared re-eligible.-' 

'^Tho Chesterfield County rule provides:. 
"MATERNITY PROVISIONS 

"a. Notice in writing must bo given to the Seliool Board .'it least 
six (()) months prior to the date of cxpeeted birth, 
"b. Termination of employment of an expeetant mother shall 
become effective at least four (4) months prior to the exi)ected 
birth of the child. Termiuatiou of employment may be extended 
if the superintendent receives vvriiton recommendations from the 
expectant mother's i)liy^idau and her principal, and if the super- 
intendent fecjls that an extension will bo in the best interest of the 
pupils and school involved, 
"c. Maternity Leave 

"(1) Maternity leave n^\ist be requested in writing at the time of 
termhiation of employment . 

"(2) Maternity le;ive will be granted only to those i)ersons who 
have a record of satisfactory jier forma nee. 

"(3) An individual will be declared eligible for re-emplo^incnt 
when she submits written notice from her physician' that she is 
physically fit for full-time employment and when she can give full 
assurance that care for the child will cause minimal interference with 
job responsibilities. 

"(4) Re-employment will be guaranteed no later than the first 
day of the school year following the date tint, the individual 
was declared eligible for re-employment. 

"(5) All personnel benefits aeerucd, including seniority, will be 
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yhs, Cohen informal the Chesterfield County School 
Boanl in November 1970, that she was pregnant and 
expected the birth of her child al^out April 28, 1071/' 
She initially requested that she be pernutted to continue 
teaching until April 1, 1971/ The school Imrd rejected 
the request, as it did Mrs. Cohen's subsequent sug- 
gestion that she be allowed to teach until January 21, 
1971, the end of tlic first school scnicsten Instead, 
she was required to leave her teaching job on Decem- 
ber 18. 1970, She subsequently filed this suit under 
42 U. S. C. § 1983 in the United States District Court 
for the Eastern District of Virginia. The District 
Court held that the school board regulation violates 
the Equal Protection Clause, and granted apjnopriate 
relief. 32G Supp: 1159. A divided panel of the 
Fourth Circuit affirmed, but, on rehearing cn banc, the 
Court of Appeals upheld the constitutionality of the 
challenged regulation in a 4-3 decision. 474 F. 2d 395. 

We granted certiorari in both cases, 411 U. S. 947, in 
order to resolve the conflict between the Courts of Appeals 
regarding ^. the constitutionality of such mandatory 
maternity leave rules for public school teachers.*" 



retained during maternity leave unless the person coneorncd shall 
have accepted other employment. 

"(G) The school system will have diseharged its responsibility 
\mder this policy after offering rc-empIoyment for the first vacancy 
that oeenrs after the individual lias been deelared eligible for 
re-employ ment." 

^ Mrs. Cohen's child was in faet born on May 2. 

" Unlike the Cievelaiul rule, n. 1 supra, the Chesterfield County 
regulation allows the superintendent of sehools to extend a teaeher^ 
employment beyond the normal cut-off date, if he determines that 
sueh action is in the best interests of the students and school involved. 
Sec n. 5 supra. 

^ Apart from the cases here under review, there arc at least three 
other reported federal appellate opinions dealing with the eonstitu- 
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This Court has long recogtiiml that freedom of t>cr* 
sonal choice in iiiatters of marriage and family life is 
one of ihe liberties protectc^I by the Due IVoccss Clause 

tioimlity of tmiiiil:Uor>* ni:iteniity li':ivi* rc^ilatioits. CoiniKin* Green 
V. Watvrford Hoard of Kducation, 473 K. 2il 020 (CA2), ami BiicUvy 
\\ Coylc Public .School SysUm, 47(i F. 2(1 02 (CAIO) (botli iiivuli- 
dating ni:ind:itor>* Icm\c nilcs fur pa^gimiit ])ublic a-lioul tuicliers) 
Willi Schaitman v. Tvins Emphyrnvnt Commmion, nSO F, 2(1 32 
(CA5) (upliolding :i Iviwv iwliry of a relate agency). 

For opinioiw of iho diatrici f"^nrt.> dealing with nuuidatorj' nVucr- 
nity laivc:?, ^sco c. (/., Hvath v. WrstvtviUc Hoard of Hditcation, 345 
F. Supp. 501 (SiJ Ohio) ; Pocklington v. Duval City School Board, 
345 F. Supp. 103 (AID FlaJ; Hravo v. Board of Education of the 
City of Chicago, 345 F. fc5ii])j). 155 (M) 111 ) ; Williamjs v. Snn Fran- 
cisco Unifivd School District, 340 F. Supp. 13S (ND Cal.); iScamaM 
V. Spring Laki\ Park Independent School District, — F. Supp. — , 
5 i;mi)loyinenl i'racticcsi Dtri^rions 1 \S4(>7 (Aiinn.); Motuicll v. 
Department of Social Services, — F. Supp. — , 4 F'mr Em])loy- 
ment Practice Cruses 883 (SDNY). 

Cf. »S)irwc/; v. Secretary of Defense, 400 F. 2d 1372 (CAO), cert, 
granted, 409 U. S. 947, vac;itcd and remanded to consider the i:#aue 
of inootnc^KS, 409 U. S. 1071; Gutierrez v. Laird, 340 F. Supp. 2S9 
(D. C); Bobimon v. Band, 340 F. Sup]). 37 (Colo.) (all deal- 
ing with Air Force rcgulafioite* requiring .separation of pregnant, 
perjsomiel.) 

The practical impact of our decision hi the present ca&es may have 
been somewhat lessened by several recent developments. At the tunc 
that the teachers in the^e Ciises were placed on juatcrnity Jcnve, 
Title Vll of the Civil Right.s Act of 1904, 42 U. S. C. § 2000c ct scq., 
did not apply to slate agencies and cduciilionnl vnslvtulions. 42 
U. S. C. §§2000c-l and 2U00e (b) (1970). On March 27, 1972, 
however, the Kqual Employment Act of 1972 amended Title Vll 
to withdraw those exemptions. Pub. L. 92-2G1; SG Stat. 103. 
Shortly thereafter, the Equal Ernijloyment Opportunity Commis- 
sion promulgated guidelines i)roviding that a majidatory leave or 
termination policy for pregnant women presumptively violates Title 
VII. 29 CFR § 1G04.10, 37 Fed. Ileg. 6837. While the statutory 



i>f tho KnurlcHMitli AiniMitlinpiit. v. U Wr, 410 \\ 
n:i; /.ori'lify v. Virywia. :{SS l\ S. 1. 12: O ^ViiroW v. 
iUmivcticuL HSl T. S. .17!!: /Vcm^ v. *SonV/// o/ *SiJ<frr^, 
2(}S r. S, 510; Minir v. Svbmi^ht. 2fi2 ;«>0. i<w 
alsi> /*ri/>rr v. Ma^achusiUs. 321 l\ 158: Sliimicr v. 
(lUlnlmmi. W rA*). As \\v iu>lr<l iu EiM-mlmll v. 
//^iW/. 40.1 r. S. 4:tS. 4ri;i. iIuto is u riRlu "to Ik* fr<*o from 
iiinvnrraiilcfi govoriinieninl lUtriiskMi iiUo inaUor.*^ so 
fiiiuInincntaUy afToctinKa pomm as iIk? <lcH»ision uiiether 
to bear or Ik^koI u child." 

By artinp to pcMializo the pregnant teacher for <leci(l- 
inj? lo hear a ehihl, overly restrictive maternity leave 
regulations can const itnie a heavy burden on the exercise 
of thest* protected freedoms. Because ptiblie .school 
niaternity leave rules directly aflfcet **one of the basic 
civil rights of man/* Skinner v. Oklnhoma, mpra, at 541, 
the Due Process Clansi* of the Fourteenth Amendment 
requires that such rules must not needlessly, arbitrarily, 
or capriciously impinge upon this vital area of a teachers 
constitutional libert3\ The question before us in these 
cases is whetlier the interests advanced in support of the 
rules of the Cleveland and Chesterfield County School 

itmcMiduiciitvS aiul tlit> juhnini^truivc rogulnlionH arc of roiiniCi inappli- 
cable to the rn^cs nou* bcforo u.<, tlicy will nflccl like aw'iU in the 
future. 

In addition, :t number of other federal ageneie.«i have promulgated 
reyjnlations j^imilar to tlio.se of the Equal Kmploynicnt OpiMjrtunity 
Coinini.s.sion, forbidding discriintimtion ngaiii.'il j)rognant worker:^ with 
regard to sick leave polieies. See c. {/./Ti GFR §630.401 (b) (Civil 
Service Commission); 41 CFU §00-20.3 (g) (Oflico of Fcdenil Con- 
tract Conij)lia]iec). See generally Koonlz, Childbirth and Child 
Rearing Uwe: .Job-ltelated Bencfil.s, 17 N. Y. L. F. 4S0, 4S7-490; 
Connnent, LoveV Lnbora Lo:?t: Now Conceptionji of M.iternity 
Leaves, 7 Harv. Civ. Kighls-Civ. Lib. L. Kcv. 2G0, 280-281. Wc 
of course express no opinion as lo the validity of any of tiic.*;e- 
regulations, 
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Boards can justify the t^articular t^f^^ccdures tlic>' Imvc* 
adopted. 

lliG school boards in Utese cases have offered tira 
essentially overhipping explanations for their tttandatory 
maternity leave rules. Firsts, tliey contend that the finn 
cutrofF dates are necessary to maintain continuity of 
classroom instruction, «nce advance knowledge of when 
a pregimnt teacher must leave facilitates tlie finding and 
hiring of a qualidcd substitute. Sncondty, tiie sdiool 
iKmnls to justify their maternity rules by arguing 
that at least some teachers become physically incntmble 
of adequately fierforming certain of their duties during 
tlic latter part of pregnancy. By keeping tlie pregiuint 
teaclier out of tlic classroom iluring these fumi months, 
the maternity leave rules are said to protect tiie healUi 
of Uie teacher and her unborn child, while at tlie sajne 
time assuring tliat students have a physically capable 
instructor in the classroom at all times.* 

•Tlie rccprdi in ♦hcsc cnf<^ tlwi the mafemity Icnvc 

rcgulatioiw mny linvc orij^nnlly l)cen ini^pired by other, Im UTiffhly, 
conffldemlioiw. For cxnmpic, Dr. Mntk C. Scliinnerer, who »encd 
ns SusKrintcndent of SchooU in Clovcbnd at the time the leave rule 
was adopted, testified in the Diistrict CoiiH that the nile luid been 
adopted in part to i^ave pre^annl tcacheni from embamiKirmmt at 
the Irnnds of giggling; Kchoolehildren; the rut-ofT date nt the end of 
tho fourth month \\'t\» rlioKen becniifqt^' this uvm when the teacher 
"began to show." SimiLirly, at Iea«t wxeral meml)e» of the Clirater- 
field County School Baird thought a mandator}' leave nile \vnn 
justified in order to iniiuUto schoolchildren from tho «sght of con** 
spicuously pregnant women. One miinber of the school boinl 
thought that it \xi\» "not good for tho school «>'«tem" for «tudcnl« 
to view pregnimt teachers, ''because gome of tho kids my, my teacher 
sv/ollowcd a watermelon, thiugrf like tliat.'' 

The school boirds Iwve not coutcnded in this Court tliat these 
considerations can Fer\'c as a legitimate basis for u rule requiring 
pregnant women to leave work; we thus note the comments only to 
illustrate the possible role of outmoded taboos in the adoption of the 
rules. Cf. Grccu v. Waicrford Board of Education, 473 F. 2d 629, 



li «iutmii l«c iicnml thtit rottiinuity »r ittiaruniitn b 
a i^ifirani ami k*|Eiiinial«« t^luratioiial piaL Ri^ila- 
ibii* tthr|iiiriiifc twii^iii (f^m« l« |i»wv3«k» raHy iMiiiw* 
of iJidr mmltikHi 10 9thmA aullKNitif^ iiittbitltiHly 
faHliiaiP atiminliiit^ii\v> iibiiiiitiic inwarfi itttiimiaiil 
olijmhr of rattiitiuiiy. IKi, aii ih^ four* «f Apitealfi 
for ihc i^iKi C'trruii tmmi ut Onttt v. tVnlrrJarH Ihmnl 
«/ KdumVwn. 4?i V. ISA 02». ISK! 

a iMiiataiii ifwHitr |Mt»\'ttifM ilii* Ikionl tiillt 
a «lfti« miaiit ftir ooinitM«twvitM?tti of kwvi'. htmi^m, 
that \9\m leniiiiitiiiiyl b |tn<#mt«l; aii ariiiinii>' 
lca\f ttalp m at ilif* pinI of ilit* fifth inoiith la no 
inoTP calruhitnl to fariliialip a itlaiutctl aiitl ortkrly 
iraitnlioti lietumi Ihr trarlirr ami a «4ilM4ilui > than 
M a (late Um\ rkwvr to confinonwnt. Inileetl. the 
latter . . . would alTonl th^ IkMnl nion*. not \m, iiine 
to (troeuiv a KatbfarlM)* tong-icnn iuU«lltuti*." 
(f Footnote oaiitictl.) 

Tlius, M-hlle the advance m\\tm provyoiw In the 
Clevchind and Oiriterfield Cxiunty rules are wholl>' 
rational ainl ntay ^tW be ncee^^o' to mxf the ol»jeciive 
of continuity of Instruction, the ali«olute requirements of 
icnnination at the end of the fourth or fifth niontli of 
pregna*ic>' are not. Were continuity tlic only goal, cut* 
off chiici niudi later during |ir^uuie>' u'ould serve as 
well or letter than tlic diallcngcd rul<», providing 
Uiat aintdc adva'icc notice rcquircnicntii were retained. 
Indeed, continuity u-ouUi t«cin ju«t as u-cll attained if 
the teacher herself w-ere allowed to clioosc tlic date ufwn 
which to connnencc her leave, at leant so long as the 
dcciMon u-ere required to be made and notice given of 
it well in advance of tlic date selected.'* 

035 (CA2) ("Vliatever my Iwi-e been lim reaction in Queen 
Victoiia'* timo, pre«itanc.v U no longer a dirty wrd."). 
••It ii of fowri* jKhwiblc that eltlier prcnviturt cltUdbirtli or 
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In fact, since the fifth or sixth months of pregnotipy 
will obviously begin at difTercnt times in the school year 
for different teachers, the present Cleveland and Chester* 
field County rules may serve to hinder attainment of Uie 
very continuity objectives that tliey arc pur|X)rtedIy 
designed to promote* For example, the beginning of 
the fifth month of pregnancy for both Mrs. LaFleur and 
Mrs. Nelson occurred during March of 197L Both were 
thus required to leave work with only a few months left 
in the scliool year, even though both were fully willing 
to serve through the end of the term." Similarly, if 
continuity were the only goal, it seems ironic that Uie 
Chesterfield County rule forced Mrs. Cohen to leave work 
in mid-December 1070 rather than at tlie end of the 
semester in January, as slie requested. 

We thus conclude that Uie arbitrary cut-off dates 
embodied in the mandatory leave rules before m have 
no rational relationship to the valid state intc^rcst of 
preserving continuity of instruction. As long as tlie 
teacher is required to give substantial advance notice of 
her condition, the choice of firm dates later in pregnancy 
would serve the boards' objectives just as well, while 
imposing a far lesser burden on the women's exercise of 
constitutionally protected freedom. 

The question remains as to whether the fifth and sixth 
month cut-off dates can be justified on the other ground 
advanced by the school boards— the necessity of keeping 

complications in tbo later Mag« of pregnancy might «p«cl txtax tho 
most carcfnl plans of tlio teacher, tlie substitute, aud the school 
board. Bui thoro is nothing in these records to indicato that kucIi 
emorgencics could not be handled, m are all othcnii through the 
nonnal use of the emergency mibstitute teacher procotftf. Sec Qrecn 
V. Watcrford Board of Education, 473 F. 2d, at 636-O30. 

" Indeed, it is somewhat difficult to vicH' the Cleveland manda- 
tory leave rule as seriously furthering the goal of continuity, since 
the rules require only two weeks' advance notice before tbo leave is 
to commence. 
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physically unfit toachers out of the classroom. There 
can be no doubt that such an objective is perfectly legiti- 
mate, both on educational and safety grounds. And, 
despite the ^plethora of conflicting medical testimony in 
these cases, we can assume arguendo that at least some 
teacliers become phy^cally disabled from effectively per* 
fonning tlieir duties during the latter stages of pregnancy. 

The mandatory tennination provisions of the Cleve- 
hmd and Chesterfield County rules surely operate to 
insulate the classroom from the presence of potentially 
incapacitated prcgfiant teachers. But the question is 
whether the rules sweep too broadly. Sec ShcUon v. 
Tucker, 304 U. S. 479. That question must be an- 
swered in the affirmative, for the provisions amount 
to a conclusive presumption that every pregnant teacher 
who reaches the fifth or sixth month of pregnancy is 
phyacally incapable of continuing. There is no indi- 
vidualizcd determination by the teacher^s doctor— or the 
school board's— as to any particular teacher's ability to 
continue at her job. The rules contain an irrebuttable 
presumption of physical incompetency, and that pre« 
sumption applies even when the medical evidence as to 
an individual woman's physical status might bo wholly 
to the contrary. 

As the Court noted lost Term hi Vlandis v. iC/uic, 41 
U. S. 441 , 440, "permanent irrebuttable presumptions havu 
long been disfavored under the Due Process Clauses of 
the Fifth and Fourteenth Amendments*" In Vlandis, the 
Court declared unconstitutional, under the Due Process 
Clause, a Connecticut statute mandating an irrebuttable 
presumption of nonrcsidency for the purposes of quali* 
fying for reduced tuition rates at a state university. 
We siud in that case, 412 U. S., at 452: 

"[I]t is forbidden by the Due Process Clause to 
deny an individual the resident rates on the basis of a 
permanent and irrebutt(U)le presumption of non-- 
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residence, when that presumption is not necessarily 
or universally true in fact, and when the state has 
reasonable alternative means of making tlie crucial 
determination." 

Similarly, in Stanley v. IllimiSj 405 U. S. 645, the 
Court held tliat an Illinois statute containing an irrebut- 
table presumption that unmarried fathers are incompe- 
tent to raise their children violated the Due Process 
Clause. Because of the statutory presumption, the State 
took custody of all illegitimate children upon the death 
of the mother, without allowing the father to attempt 
to prove his parenlji fitness. As the Court put the 
matter: 

"It may be, as the State insists, that most unmarried 
fathers are unsuitable and neglectful parents. It 
may also be that Stanley is such a parent and tliat 
his children should be placed in other hands. But 
all unmarried fathers are not in this category; some 
are wholly suited to have custody of their children/' 
Id,, at 654 (footnotes omitted). 

Hence, we held that the State could not conclu- 
sively presume that any particular unmarried father was 
unfit to raise his child; the Due Process Clause required 
a more individuahzod determination. See also United 
States Dept. of Agriculture v. Murry, 413 U. S. 508; id., 
at 514-517 (concurring opinion); Bell v. Burson, 402 
U S. 535; Carrington v. Rash, 380 U. S. 89. 

These principles control our decision in the cases before 
us. While the medical experts in these cases differed 
on many points, they unanimously agreed on one — the 
ability of any particular pregnant woman to continue at 
work past any fixed time in her pregnancy is very much 
an individual matter.^- Even assuming arguendo that 

*2 There were three medical witnesses in the Cleveland case: Dr. 
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there are some women who would be physically unable 
to work past the particular cut-off dates embodied in the 
challenged rules, it is evident that there are large num- 
bers of teachers who are fully capable of continuing work 
for longer than the Cleveland and Chesterfield County 
regulations will allow. Thus, the conclusive presump- 
tion embodied in these rules, like that in VlandiSy is 
neither "necessarily nor universally true," and is violative 
of the Due Process Clause. 

The school boards have argued that the mandatory 
termination dates serve the interest of administrative 
convenience, since there are many instances of teacher 
pregnancy, and the rules obviate the-^necessity for case- 
by-case determinations. Certainly, the boards have an 
interest in devising prompt and efficient procedures to 
achieve their legitimate objectives in this area. But, 
as the Court stated in Stanley v. Illinois, supra, at 656: 

"[T]he Constitution recognizes higher values than 
speed and efficiency. Indeed, one might fairly say 
of the Bill of Rights in general, and the Due Process 
Clause in particular, that they were designed to 
protect the fragile values of a vulnerable citizenry 



Sarah MarcAs and Dr. Venere Riitenbeigs (Mrs. Nelson's obstetri- 
cian), who iestified on behalf of the respondents, and Dr. William C. 
Weir, the petitioners' expert. While Dr. Weir generally disagreed 
with his colleagues on the potential effects of pregnancy on a teacher's 
job performance, he noted that each pregnancy was an individual 
matter, and should be prescribed for as such. Similarly, the two 
medical experts in the Chesterfield County case. Dr. Leo J. Dunn 
and Dr. David C. Forrest, testified that each particular pregnancy 
must be managed as an individual matter. Cf. R. Benson, Hand- 
book of Obstetrics and Gynecology 109 (4th ed. 1971) ; . Curran, 
Equal Protection of the Law: Pregnant School Teachers, 285 New 
England J. Medicine 336; Comment, Mandatory Maternity Leave 
of Absence Pohcies— An Equal Protection Analysis, 45 Temp. L. Q. 
240, 245. 
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from the overbearing concern for efficiency and 
efficacy that may characterize praiseworthy govei^n- 
ment officials no less, and perhaps more, than 
mediocre ones.^^ (Footnote omitted.) 

While it might be easier for the school boards to con- 
clusively presume that all pregnant, women are unfit to 
teacii past the fourth or fifth month or even the first 
month, of pregnancy, administrative convenience alone 
is insufficient to make valid what otherwise is a violation 
of due process of law.^*^ ' The Fourteenth Amendment 
requires the school boards to employ alternative adminis- 
trative means, which do not so broadly infringe upon 
basic constitutional liberty, in support of their legitimate 
goals.^* 

This is not to saj' that the only means for providing appropri- 
ate protection for the rights of pregnant teachers is an individualized 
determination in each case and in every circiimstance. We are 
not dealing in these cases with maternity leave regulations requiring 
a termination of employment at some firm date during the last few 
weeks of pregnancy. We therefore have no occasion to decide 
whether such regulations might be justified by considerations not 
presented in these records — for example, widespread medical con- 
sensus about the "disabling'' effect of pregnancy on a teacher's job 
performanee during these latter daj-s, or evidence showing that such 
firm cutoffs were the only reasonable method of avoiding the 
possibility of labor beginning while some teacher was in the class- 
room, or proof that adequate substitutes eould not be procured 
without at least some minimal lead time and certainty as to the 
dates upon which their employment was to begin. 

^"^The school boards have available to tliem reasonable alternative 
methods of keeping physically unfit teachers out of the elassroom. 
For example, they could reqiiire the pregnant teacher to submit to 
medical examination by a school board physician, or simply require 
each teacher to submit a current certification from her obstetrician 
as to her ability to continue work. Indeed, when evaluating the 
physical ability of a teacher to return to work, each school board 
in this case relies upon precisely such procedures. See nn. 1 and 
5 swpra; see also text m/ra, at — . 
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We conclude^ therefore, that neither the necessity fori 
continuity of instruction nor the state interest in keeping 
phyvSically unfit teachers out of the classroom can justify 
the sweeping mandatory leave regulations that the Cleve- 
land and Chesterfield County School Boards have adopted. 
While the regulations no doubt represent a good-faith 
attempt to achieve a laudable goal, they cannot pass 
muster under the. Due Process Clause of the Fourteentli 
Amendment, because they employ irrebuttable presump- 
tions that unduly penahze a female teacher for deciding 
to bear a child. 

Ill 

In addition to the mandatory termination provisions, 
both the Cleveland and Chesterfield County rules contain 
Hmitations upon a teacher's eligibihty to return to work 
after giving birth. Again, the school boards offer two 
justifications for the return rules— continuity of instruc- 
tion and the desire to be certain that the teacher is 
physically competent when she returns to work. As is 
the case with the leave provisions, the question is not 
whether ^the school board's goals are legitimate, but 
rather whether' the particular means chosen to achieve 
those objectives unduly infringe upon .the teachers' con- 
stitutional liberty. 

Under the Cleveland rule, the teacher is not eligible 
to return to work until tlie beginning of the next regular 
school semester following the time when her child attains 
thejage of three months. A doctor's certificate attesting 
to the teacher's health is required before return; an addi- 
tional physical examination may be required at the 
option of the school^ board. 

The respondents in No. 72-777 do not seriously chal- 
lenge either the medical requirenients of the Cleveland 
rule or the policy of limiting ehgibility to return to the 
next semester following birth. The provisions concern- 
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ing a medical certificate or supplemental physical exami- 
nation are narrowly drawn methods of protecting the 
school board's interest in teacher fitness; these require- 
ments allow an individualized decision as to teacher's 
condition, and thus avoid the pitfalls of the presumptions 
inherent in the leave rules. Similarly, . the provision 
limiting eligibility to return to the seniester following 
delivery is a precisely drawn means of serving the school 
board's interest in avoiding unnecessary changes in class- 
room personnel during any one school term. 

The Cleveland rule, however, does not simply contain 
these reasonable, medical and next-semester eligibility 
provisions. In addition, the school board requires the 
mother to wait until her child reaches the age of three 
months before the return rules begin to operate. The 
school boards have offered no reasonable justification for 
this supplemental limitation, and we can perceive none. 
To the extent that the three months provision reflects 
the school board's thinking that no mother is fit to return 
until that point in time, it suffers from the same 
constitutional deficiencies that plague the irrebuttable 
presumption in the termination rules.^^ The pre- 
sumption, moreover, is patently unnecessary, since the 

It is clear that the factual hypothesis of such a presuuiption — 
that no mother is physically fit to return , to work until her child 
reaches the age of three months — is neither necessarily nor univer- 
sally true. See R. Benson, Handbook of Obstetrics and Gynecology 
209 (4th ed. 1971) (patient may return to "full activity or employ-' 
ment" if course of progress up to fourth or fifth week is normal) . ' 
Cf. Comment, Lovers Labor Lost: New Conceptions of Maternity 
Leaves, 7 Hary. Civ. Rights-Civ. Lib. L. Rev. 260, 262 n. 11, 287 
n. 145. 

Of course, it may be that the Cleveland rule is based upon another 
theory — that new mothers arc too busy with their children within 
the first three months to allow a return to work. Viewed in that 
light, the rule remains a conclusive presumption, whose underlying 
factual assumptions can hardly be said to be universally valid. 
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requirement of a physician's pertificate or a medical 
examination fully protects the school's interests in this 
regard. And finally, the three month provision simply 
has nothing to do with continuity of instruction, since 
the precise point at which the child will reach the rele- 
vant age will obviously occur at a different point 
throughout the school year for each teacher. 

Thus, we conclude that the Cleveland return rule, 
insofar as it embodies the three months age provision, 
is wholly arbitrary and irrational, and hence violates the 
Due Process Clause of the Fourteenth Amendment. The 
age hmitation serves no legitimate state interest, and 
unnecessarily penalizes the female teacher for asserting 
her right to bear children. 

We perceive ho such constitutional infirmities in the 
Chesterfield County rule. In that school system, the 
teacher becomes eligible for reemployment upon sub- 
mission of a medical certificate from her physician; 
return to work is guaranteed no later than the beginning 
of the next school year following the ehgibiUty determi^ 
nation,'^ The medical certificate is both a reasonable 
and narrow metliod of protecting the school board's 
interest in teacher fitness, while the possible deferring of 
return until the next school year serves the goal of pre- 
serving continuity of histruction' In short, the Chester- 
field County rule manages to serve the legitimate state ■ 
interests here without employing unnecessary presump- 

i« The Virginia, rule also requires that the teacher give assurances 
that care of the child will not unduly interfere with her job duties. 
While such a requirement has within it the potential for abuse, 
there is no evidence on this record that the assurances required here 
are anything more than those routinely sought by employers from 
prospective employees— that the worker is willing to devote full 
attention to job duties. Nor is. there any evidence in this record 
that the school authorities do not routinely accept the womau^s 
assurances of her ability to return. 
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tions that broadly burden the exercise of protected 
constitutional liberty. 

IV 

For the reasons stated, we hold that the mandatory 
termination provisions of the Cleveland and Chesterfield 
County maternity regulations violate the Due Process 
Clause of the Fourteenth Amendment; because of their 
use of unwarranted conclusive presumptions that seri- 
ously burden the exercise of protected constitutional 
liberty. For similar reasons, we hold the three months' 
provision of the Cleveland return rule unconstitutional. 
. Aceordingly, the judgment in No. 72-777 is affirme 1; 
the judgment in No. 72-1129 is reversed^ and the case is 
remanded to the Court of Appeals for the Fourth Circuit 
for further proceedings consistent with this opinion. 

It is so ordered. 
Mr... Justice Douglas concurs in the result. 
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Mu. Justice Powell, concurring in the result. 

I concur in the Court's result, but I am unable to 
join its opinion. In my view these cases should not 
be decided on the ground that the mandatory maternity 
leave regulations impair any right to bear children or 
create an. "irrebuttable presumption." It seems to me 
that equal protection analysis is the appropriate frame 
of reference. 

These regulations undoubtedly add to the bur- 
dens of childbearing. But certainly not every gov- 
ernment pohcy that burdens childbearing violates the 
Constitution. Limitations on the welfare benefits a 
family may receive that do not take into account the 
size of the family illustrate this point. See Dandridge 
V. Williaim, 397 U. S. 471 (1970). Undoubtedly Con- 
gress could, as another example, constitutionally seek to 
discourage excessive population growth by limiting tax 
deductions for dependents. That would represent an 
intentional governmental effort to "penaUze'' child- 
bearing. See ante, at 7. The regulations here do 
not have that purpose. Their deterrent impact is 
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wholly incidental. If some intentional efforts to penalize 
childbearing are constitutional, and if Dandridge, supra, 
means what I think it does, then certainly these regula- 
tions are not invalid as an infringement of any right 
to procreate. 

I am also troubled by the Court's return to the "irre- 
buttable presumption" line of analysis of Stanley v. 
IllinoiSy 405 U. S. 645 (1972) (Powell, J., not partici- 
pating), and Vlaiidis v. Kline, 412 U. S. 441 (1973). 
Although I joined the opinion of the Court in Vlandis 
and continue fully to support the result reached there, 
. the present cases have caused me to re-examine the 
''irrebuttable presumption" rationale. This has led me 
to the conclusion that the Court should approach that 
doctrine with extreme care. There is much to what 
Mr. Justice Rehnquist says in his dissenting opinion, 
post, at — ^, about the implications of the doctrine for 
the traditional legislative power to operate by classi- 
fication. . As a matter of logic, it is difficult to see the 
terminus of the road upon which the Court has em- 
barked under the banner of "irrebuttable presumptions." 
If the Court nevertheless uses "irrebuttable presump- 
tion" reasoning selectively, the concept at root often will 
be something else masquerading as a due process doc- 
trine." That something else, of course, is the Equal 
Protection Clause. 

These cases present precisely the kind of problem 
susceptible to treatment by classification. Most school 
teachers are women, a certain percentage of them are 
pregnant at any given time, and pregnancy is a normal 
biological function possessing, in the great majority of 
cases, a fairly well defined term. The constitutional 
difficulty is not that the boards attempted to deal with 
this problem by classification. Rather, it is that the 
boards chose irrational classifications. 
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A range of possible school board goals emerge from 
the cases. Several may be put to one side. The rec- 
ords before us abound with proof that a principal pur- 
pose behind the adoption of the regulations was to keep 
visibly pregnant teachers out of the sight of school 
children.^ The boards do not advance this today as a 
legitimate objective, yet its initial primacy casts a 
shadow over these cases. Moreover, most of the after- 
the-fact rationalizations proposed by these boards are 
unsupported in the records. The boards emphasize 
teacher absenteeism, classroom discipline, the safety of 
school children^ and the safety of the expectant mother 
and her unborn child. No doubt these are legitimate 
concerns. But the boards have failed to demonstrate 
that these interests are in fact threatened by the con- 
tinued employment of pregnant teachers. 

To be sure^ the boards have a legitimate and important 
interest in fostering continuity of teaching. And, even 
a normal pregnancy may at some point jeopardize that 
interest. But the classifications chosen by these beords, 
so far as we have been sliown, are either contrapro- 
ductive or irrationally overinclusive even with regard 
to tiiis significant^ nonillusory goal. Accordingly, in my 
opinion these regulations are invalid under rational 
basis standards of equal protection review.^ 



^ Sec, c. g.j ante, at S, n. 9. 

-I do not reach the question whether sex-based classifications 
invoke strict judicial scrutinyj e. g., Frontiero v. Richardsmi, 411 
U. S. 677 (1973), or whether these regulations involve sex classifi- 
cations at all. Whether the challenged aspects of the regulations 
constitute sex classifications or disability 'classifications, they must 
at least rationally serve some legitimate articulated or obvio\i3 state 
interest. While there are indeed some legitimate state interests 
at stake here, it has not been shown that they are rationally fur- 
thered by the challenged portions of these regulations. 
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In speaking of continuity of teaching, the boards are 
referring in part to their valid interest in reducing the 
number of times a new teacher is assigned to a given 
class. It is particularly appropriate to avoid teacher 
turnover in the middle of a semester, since continuity in 
teaching approach as well as teacher-pupil relationships 
are otherwise impaired. That aspect of the Cleveland 
regulation limiting a teacher's eligibility to return to 
the classroom to the semester following delivery, which 
the Court approves, ante, at 16, rationally serves this 
legitimate state interest. But the four and five month 
prebirth leave periods of the two regulations and the 
three month post-birth provision of the Cleveland reg- 
ulation do not. As the Court points out, ante, at 10, 
such cutoff points are more likely to prevent continuity 
of teaching than to preserve it. Because the cutoff dates 
occur throughout the school year, they inevitably result 
in the removal of many capable teachers from the class- 
room in the middle or near the end of a semester, 
thus provoking the disruption the boards hope to. avoid. 

The boards' reference to continuity of teaching, also 
encompasses their need to assure constant classroom 
coverage by teachers who are up to the task. This 
interest is obviously legitimate. No one disputes that 
a school board must concern itself with the physical and 
emotional capabilities of its teachers. But the objec- 
tionable portions of these regulations appear to be bot- 
tomed on factually unsupported assumptions about the 
ability of pregnant teachers to perform their jobs. The 
overwhelming weight of the medical testimony adduced 
in these cases is that most teachers undergoing normal 
pregnancies are quite capable of carrying out their 
responsibilities until some ill-defined point a short period 
prior to term. Certainly the boards have made little 
effort to contradict this conclusion. Thus, it appears 
that by forcing all pregnant teachers undergoing a normal 
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pregnancy from the classroom so far in advance of term, 
the regulations compel large numbers of aI>]e*bodicd 
teachers to quit work/ Once more, such policies inhibit, 
rather than further, the goal of continuity of teaching. 
For no apparent reason, they remove teachers from 
their students and require the use of substitutes. 

The boards' reliance on the goal of continuity of teach- 
ing also takes into account their obvious planning needs. 
Boards must know when pregnant teachers will tempo- 
rarily cease tlieir teaching responsibilities, so that sub- 
stitutes may be scheduled to fill the vacancies. And^ 
planning requires both notice of pregnancy and a fixed 
termination date. It appears, however, that any termi- 
nation date serves the purpose."* Tlie choice of a cutoff 
date that produces several months of forced uneniploy- 
ment is thus wholly unnecessary to the planning of the 
boards. Certainly nothing in the records of these cases 
is to the contrary. 

For the above reasons, I believe the linkage between 
the boards' legitimate ends and their chosen means is 
too attenuated to support those portions of the regula- 
tions overturned by the Court. Thus, I concur in the 
Court's result. But I think it important to emphasize 
the degree of latitude the Court, as I read it, has left 
the boards for dealing with the real and recurrent prob- 
lems presented by teacher pregnancies. Boards may 
demand in every case "substantial advance notice of 



^Teachers who mulcrgo nbnonnni pregimncicA may well U» ilw- 
ahlcd, citlicr temporarily or for a Kubstniitml ])criad. But I 
rciul the Court, boards may deal with abiionnal iiregiuinciftj liko 
any other disability. Ant^t at 0, n. 10. 

^ One may question^ however, whether phmniiijc needs arc well 
soTVcd by the mere two-week Rap Ix^tweeu mtw and dcpnrtna* 
forth in the Cleveland regnlation. The brief notice the Cleveland 
board Im allowed itself casts some doubt on that Ik^ihIV relianee 
on planning needs. 
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[pregnancy] . . . /' Ante, at 10. Subject to certain 
restrictions, they may require all pregnant teachers to 
cease teaching "at some firm date during the last few 
weeks of pregnancy. . . /' Id., at 14, n. 13.*^ The Court 
further liolds that boards may in all cases restrict re-entry 
into teaching to the outset of the school term following 
delivery. Id., at 16. 

In my opinion, such class-wide rules for pregnant 
teachers are constitutional under traditional equal pro- 
tection standards.*' School boards, confronted with sen- 
sitive and widely variable problems of public education, 
must be accorded latitude in the operation of school 
systems and in the adoption of rules and regulations of 
general application. £?. g., San Antonio Independent 
School District v. Rodriguez, 411 U. S. 1, 42-43 (1973). 
A large measure of discretion is essential to the effective 
discharge of the duties vested in these local, often elec- 
tive, governmental units. My concern with the Court's 

5 The Court's language does not specify u particular prebirtli 
cutoff point, and wc need not decide that issue, as these boards 
have attempted to support only four- and five-month dates. In 
light of the Court's language, however, I would think that a four- 
week prebirth period would be acceptable. I do not agree with 
the Court's view of the stringent standards a board must meet to 
justify a reasonable prebirth cutoff date. Sec ante, at 14, n. 13. 
Nothing in the Constitution mandates the heavy burden of jtistifi- 
cation the Court has imposed on the boards in this regard. If 
school boards must base their policies on a ''widespread medical 
consensus . . . the "only reasonable method . . ." for accomplishing 
a goal, or a demonstration that needed sen' ices will othenvii^e be 
impossible to obtain, ibid,, they may be seriously handicapped in 
the performance of their duties. 

"As the Court notes, these cases arose prior to the recent 
amendment extending Tit. VII of the Civil Rights Act of 1904, 
42 U. S. C. §2000e et seq, to state agencies and educational in- 
stitutions. Pub. L. 92--261; 83 Stat. 103. See ante, at 5-0, n. 8. 
Like the Court, I do not address the impact of Tit. VII on manda- 
tory maternity leave regulations. 
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Opinion is that, if carried to logical oxtrcnios, the empha- 
sis on individualized treatment is at war with this need 
for discretion. Indeed^ stringent insistence on individu- 
alized treatment may be quite impractical in a large 
school district with thousands of teachers. 

But despite my reservations as to the rationale of the 
majority, I nevertheless conclude that in these cases the 
gap between the legitimate interests of the boards and 
the particular means chosen to attain them is too wide. 
A restructuring generally along the lines indicated in the 
Court's opinion seems unavoidable. Accordinglv, I con- 
cur in its result. 
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Mr. Justice Rehnquist, with whom The Chief 
Justice joins, dissenting. . 

The Court rests its invalidation of the school regula- 
tions involved in these cases on the Due Process Clause of 
the Fourteenth Amendment, rather than on any claim of 
sexual discrimination under the Equal Protection Clause 
of that Amendment. My Brother Stewart thereby en- 
lists the Court in another quixotic engagement in his 
apparently unending war on irrebutable presumptions. 
In this case we are told that although a regulation ^'re- 
quiring a termination of employment at some firm date 
during the last few weeks of pregnancy" (n. 13, opinion 
of the Court), might pass muster, the regulations here 
challenged requiring termination at the end of the fourth 
or fifth month of pregnancy violate due process of law. 

As The Chief Justice pointed out in his dissent last 
year in Vlandis v. Kliney 412 U. S. 441, ''literally thou- 
sands of state statutes create classifications permanent in 
duration, which are less than perfect^ as all legislative 
classifications are, and might be improved on by individ- 



I 



2 CLEVELAND BOARD OF EDUCATION v. LaFLEUR 

ualized determinations . . . Id,, at 462. Hundreds of 
years ago in England, before Parliament came to be 
thought of as a body having general lawmaking power, 
controversies were determined on an individualized basis 
without benefit of any general law. Most students of 
government consider the shift from this sort of determi- 
nation, made on an ad hoc basis by the king's representa- 
tive, to a relatively uniform body of rules enacted by a 
body exercising legislative authority, to have been a sig- 
nificant step forward in the achievement of a civilized 
political society. It seems to me a little late in the day 
for this Court to weigh in against such an established 
consensus. 

Countless state and federal statutes draw hnes such' as 
those drawn by the regulations here which, under the 
Court's analysis, might well prove to be arbitrary in in- 
dividual cases. The District of Colunibia Code, for ex- 
ample, draws lines with respect to age for several purposes. 
The Code requires that a person to be eligible to vote be 
18 years of age,^ that a male be 18 and a female be 16 
before a valid marriage may be contracted,- that alco- 
hohc beverages not be sold to a person under age 21 
years,'^ or beer or hght wines to any person under the age 
of 18 years. ' A resident of the District of Columbia must 
be 16 years of age to obtain a permit to operate motor 
vehicle,^ and the District of Columbia delegate to the 
United States Congress must be 25 years old.^ Nothing 
in the Court's opinion clearly demonstrates why its logic 
would not equally well sustain a challenge to these laws 

1 D. C. Code Aim. § 1-1102 (1973). 
-D. a Code Ami. §30-103 (1973). 
3D. C. Code Ann. §25-^121 (1973). 
Ibid. 

°D. C. Code Ann. §40-301 (1973). 

^D. C. Code Ann. § 1-291 (b)(2) (1973). 
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from a 17-year-old who insists that he is just as well 
informed for voting purposes as an 18-year-old, from a 
20-year-old who insists that he is just as able to carry 
his liquor as a 21-year-old, or from the numerous other 
persons who fall on the outside of lines drawn by these 
and similar statutes. 

More closely in point is the jeopardy in which the 
Court's opinion places long-standing statutes providing 
for mandatory retirement of government employees. 5 
U. S. C. § 8335 provides with respect to Civil Service 
employees: 

"(a) Except as otherwise provided by this section, 
an employee who becomes seventy years of age and 
completes fifteen years of service shall be auto- 
matically separated from the service . . . 

It was pointed out by my Brother Stewart only last 
year in his concurring opinion in Roe v. Wade, 410 U. S. 
113, 169, ''The liberty' protected by the Due Process 
Clause of the Fourteenth Amendment covers more than 
those freedoms explicitly named in the Bill of Rights. 
See . . . Truax v. Reich, 239 U. S. 33, 41/' In Truax 
V. Reich, the Court said: 

"It requires no argument to show that the right to 
work for a living and the common occupations of 
. the community is of the very essence of the per- 
sonal freedom and opportunity that it was the pur- 
pose of the Amendment to secure." 239 U. S. 33, 41. 

Since this right to pursue an occupation is presumably 
on the same lofty footing as the right of choice in matters 
of family life, the Court will have to strain valiantly in 
order to avoid having today's opinion lead to the in- 
validation of mandatory retirement statutes for goverii- 
mental employees. In that event federal, state, and 
local governmental bodies will-be remitted to the task. 
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thankless botli for them and for the employees involved, 
of individual determinations of physical impairment and 
senihty. 

It has been said before, Williaimon v. Lee Optical Co,, 
348 U. S. 483, but it bears repeating here: All legislation 
involves the drawiiig of lines, and the drawing of lines 
necessarily results in particular individuals who are dis- 
advantaged by the line drawn being virtually indistin- 
guishable for many purposes from those individuals who 
beiiefit from the legislative classification. The Court's 
disenchantment with "irrebutable presumptions,'' and its 
preference for "individualized determination,'' is in the 
last analysis nothing less than an attack upon the very 
notion of lawmaking itself. 

The lines drawii by the school boards in the city of 
Cleveland and Chesterfield County in these cases require 
pregnant teachers to take forced leave at a stage of their 
pregnancy when medical evidence seems to suggest that 
a majority of them might well be able to continue teach- 
i]ig without any significant possibility of physical im- 
pairment. But so far as I am aware, the medical evi- 
dence also suggests that in some cases there may be 
physical impairment at the stage of pregnancy fastened 
on by the regulatio2is in question, and that the probability 
of pliysical impairment increases as tlie pregnancy ad- 
vances. If legislative bodies are to be permitted to draw 
a general line anywhere short of the delivery room, I can 
find no judicial standard of measureinent which says the 
ones drawn here were invalid. I therefore dissent. 
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